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IN THE 


®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7726. 


Catherine Carter, Plaintiff in Error , 

v. 

Provident Life Insurance Company, a Corporation, 

Defendant in Error. 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF CASE. 

The defendant in error, hereinafter referred to as 
“ Appellee, ” under date of August 9, 1937, issued an 
industrial policy of life insurance No. 318721, on the 
life of one Randolph Dixon. (R. 14) The original des¬ 
ignated beneficiaries in said policy were Ausban Dixon 
and Pauline Dixon, who were the children of the in¬ 
sured. (R. 14) The record is entirely silent as to 
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whether the policy was applied for by the insured or 
by plaintiff in error, hereinafter referred to as “Ap¬ 
pellant”. (R. 12-17) The record does show, however, 
that the insured paid the premiums on said policy from 
the time it was issued on August 9, 1937, until about 
January 28,1938. (R. 12) 

Furthermore the insured, prior to January 28, 1938, 
lived at Appellant’s house (R. 12); and they were not 
related by blood, but were merely friends. (R. 12) On 
or about January 28,1938, the insured was admitted to 
Gallinger Municipal Hospital in the District of Co¬ 
lumbia. (R. 12) Shortly prior to the insured’s admis¬ 
sion to the hospital he turned the policy in question 
over to Appellant and told her that he would not be 
able to keep the policy up any longer, and that she 
could pay the premiums if she wanted to keep the policy 
in force, and he would make her the beneficiary under 
the policy. (R. 12) 

After the insured had been admitted to the hospital 
the Appellee’s agent called at Appellant’s home and 
she advised him that the insured was in the hospital 
and she wanted a change of beneficiary form, which he 
gave her. (R. 12) Appellant took the change of bene¬ 
ficiary form to the hospital, where the insured filled 
out the same designating her as the new beneficiary. 
The change of beneficiary form (R. 15-16) was executed 
under date of February 25, 1938, and reads in part as 
follows: 

“I hereby request the Company to change the 
beneficiary under my Policy No. 318721. I hereby 
designate Catherine Carter, Relationship Common 
Law Wife , Age 28, as beneficiary in place of each 
and every beneficiary heretofore nominated by me, 
reserving the right, subject to the approval of the 
Company, to at any time during the continuance of 
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this Policy, provided the Policy is not then as¬ 
signed, change the beneficiary or beneficiaries by 
written notice to the Company, at its Home Office, 
on forms furnished by the Company, and such 
change to take effect on the approval by the Com¬ 
pany of this change of beneficiary.” 

After Appellee received the executed change of bene¬ 
ficiary form, wherein it is stated that Appellant, the 
newly designated beneficiary under the policy, was the 
common law ivifc of said insured, it noted an endorse¬ 
ment on said policy changing the beneficiary to Appel¬ 
lant as the “wife” of said insured, effective as of Feb¬ 
ruary 25, 1933. (R. 13, 16) When the policy was rede¬ 
livered to Appellant the endorsement thereon referred 
to her as “wife” of said insured. (R. 16) At the time 
of the trial the word “wife” had been stricken through 
and the word “friend” had been written directly above 
it. (R. 13) The record shows conclusively that Appel¬ 
lant was neither the wife nor the common law wife of 
said insured. (R. 12) 

The alteration on the policy changing the word 
“wife” in the endorsement to “friend” was not on the 
policy "when it was delivered to Appellant. (R. 16) 
The handwriting effecting such change was not that of 
any executive officer of Appellee; and no one in the 
organization of Appellee ever authorized or directed 
the alteration or change to be made. (R. 16) Ap¬ 
pellee had no knowledge of the fact that the insured 
was in the hospital, or was not in sound health at the 
time the change of beneficiary was made. (R. 16) 

After the insured was admitted to the hospital on 
January 28, 1938, Appellant paid all premiums becom¬ 
ing due and payable on said policy for a period of time, 
but in August, 1938, she permitted the premiums on the 
policy to fall five weeks in arrears, and in accordance 
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with the terms and provisions of said policy it lapsed 
and became void for non-payment of premiums. (R. 
13,14) The policy (R. 14) with respect to payment of 
premiums provides as follows: 

“Payment of Premiums. The payment of weekly 
premiums as specified on the face of this Policy 
is a condition precedent to the liability of the Com¬ 
pany. All premiums are payable at the Home 
Office of the Company, but may be paid to a duly 
authorized representative of the Company, and 
such payments should be properly entered by such 
representative in the premium receipt book belong¬ 
ing to this Policy. If for any reason, the premium 
be not called for when due, it shall be the duty of 
the policyholder to bring or send said premium to 
the Home Office of the Company or to one of its 
district offices. Except as provided in this Policy, 
any default in payment of premium shall imme¬ 
diately render this Policy null and void. 

“No representative is authorized to receive, 
credit or receipt for premiums on policies more 
than four weeks in arrears, and the payment of 
any such arrears, given to a representative shall 
be at the sole risk of those who pay them, and shall 
not be credited upon the Policy whether entered 
in the receipt book or not. 

“Period of Grace. A grace of four weeks will be 
allowed in payment of any premium after the first; 
should the Insured die while not more than four 
weekly premiums are due hereunder, the Company 
will pay, after deduction of any overdue premiums, 
the benefits provided hereunder, subject to the con¬ 
ditions of the Policy, but if there are more than 
four weekly premiums due it shall immediately 
render this Policy null and void, except as herein 
provided.” 

i On August 13, 1938, Appellant paid the five weeks 
premiums in arrears (R. 13); and Appellee’s agent 
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noted a receipt for the payment in the premium receipt 
book issued by it as follows: 

“Accepted for revival as per contract.” (R. 13,14) 

The payment by Appellant on account of revival or 
reinstatement of said policy was in pursuance to the 
reinstatement provision of the policy (R. 14), which 
reads as follows: 

“Reinstatement. Should this Policy lapse for 
non-payment of premium, it may be reinstated, if 
not more than fifty-two premiums are due, by the 
payment of all arrears and the presentation of 
evidence of insurability of the Insured satisfactory 
to the Company and approved at its Home Office.” 

After the policy had been revived or reinstated on 
August 13, 193S, Appellant paid all further premiums 
becoming due and payable on said policy to January 
10,1939, when the insured died. (R. 13) The proofs of 
death submitted to Appellee by Appellant show that 
the insured remained in Gallinger Municipal Hospital 
from the date of his admission on January 28, 1938, 
until his death on January 10, 1939. In the hospital 
the insured was treated for pulmonary tuberculosis 
and syphilis, which were the causes of his death. (R. 16) 
While the policy was reinstated or revived when the 
insured was still in the hospital, Appellee had no knowl¬ 
edge of the fact that he was either in the hospital at 
that time, or that he was not in sound health at that 
time. (R. 16) 

Following the death of the insured, Appellant as the 
designated beneficiary under said policy, made claim 
upon Appellee for the face amount of the policy, which 
was in the sum of Two Hundred Fifty Dollars 
($250.00), and furnished the required proofs of death. 
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(R. 12, 13) Appellee refused any liability thereunder 
except the return of all premiums paid on account 
thereof and made a tender to Appellant of all premiums 
paid, which she refused to accept. (R. 13, 14) 

An action on the contract was brought by Appellant 
in the Municipal Court of the District of Columbia on 
March 28, 1939, to enforce payment of said policy. (R. 
2,3) The case came on for hearing before the Court on 
April 27, 1939. (R. 6) 

Appellee’s primary defense was interposed under the 
* ‘forfeiture provision” of the policy, which is as fol¬ 
lows: (R. 15) 

“When Policy Voidable. No obligation is as¬ 
sumed by the Company prior to the date hereof , 
nor if within two years preceding such date the 
Insured has been a patient at, or an inmate of, any 
institution for the treatment of physical or men¬ 
tal disease, or has undergone any surgical opera¬ 
tion, or has been attended by a physician, unless it 
s shall be shown by the Insured or any claimant that 
no such institutional, surgical, or medical treatment 
or attention was for a serious disease, injury, or 
physical or mental condition; or if prior to such 
date the Insured has been rejected for life insur¬ 
ance by this or any other Insurer; then, in any such 
case, this Policy shall . subject to the clause entitled 
, INCONTESTABILITY, be voidable by the Com¬ 
pany, unless reference to such institutional, surgi¬ 
cal, or medical treatment or attention, or such prior 
i rejection, is endorsed on this Policy by the Com¬ 
pany. If this Policy does not take effect or is 
voided by the Company, the Company will return 
the premiums paid .” (Italics supplied) 

Appellee’s position in this connection was then and 
is now that when the policy lapsed and became void in 
August, 1938, it was revived, or reinstated on August 
13,1938 subject to the terms and condition of the policy. 
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Furthermore that the uncontradicted evidence shows 
that the insured for several months prior to and at the 
time of the revival, or reinstatement of the policy was 
in the hospital; and hence there was a clear violation 
of the above “forfeiture provision,” which made the 
policy voidable by Appellee, and limited its liability to 
the return of the premiums paid thereon. 

Secondly, Appellee contended at the trial hereof that 
the erasure, or alteration of the word “wife” to 
“friend” in the endorsement on the policy was a clear 
violation of another provision of the policy (R. 15) 
prohibiting unauthorized erasure or alteration therein. 
This provision of the policy reads as follows: (R. 15) 

“The Policy shall he void if any erasure or al¬ 
teration he made thereon not authorized hy the 
Company , or if any premium shall not be paid in 
accordance with the terms hereof. Representatives 
have no power to waive or modify any of the terms 
of this Policy; or to extend the time for payment 
of any premium; or to bind the Company by mak¬ 
ing any promise not contained in this Policy.” 
(Italics supplied) 

Thirdly, Appellee contended at the trial hereof that 
inasmuch as the uncontradicted evidence discloses that 
Appellant was merely a friend of the insured, not his 
common law wife, as the application for revival states; 
and the premiums paid on account of the policy from 
and after the time that the insured was no longer able 
to pay the same were paid by Appellant, that there 
was an utter lack of insurable interest in Appellant. 
Consequently the contract is a mere wagering contract 
and is void. 

The lower court entered a finding in favor of Ap¬ 
pellee on April 27,1939 (R. 6); and a motion to vacate 
and set aside the finding and to grant a new trial was 



8 


filed by Appellant on May 4,1939. (R. 7) On December 
14,1939, the lower court over-ruled Appellant’s motion 
and entered a final judgment in favor of Appellee. (R. 
8 ) Appellant filed a petition for writ of error to the 
lower court, which was granted by this court on April 
3, 1940. 

STATEMENT OF POINTS. 

1 . The policy in question lapsed and became void 
for non-payment of premiums; and was revived or re¬ 
instated on August 13, 1938. The revival or reinstate¬ 
ment of the policy was subject to the provisions named 
in the policy; and under the “forfeiture provision” of 
the policy the insurer’s liability is limited to the return 
of the premiums paid. 

2 . The policy is void because of an unauthorized 
erasure or alteration in the endorsement changing the 
beneficiary thereof. 

3. Appellant had no expectation of advantage or 
benefit from the continuance of the life of the insured 
under the policy; and hence the policy is a mere wager¬ 
ing contract and is void. 


SUMMARY OF ARGUMENT. 


1 . 

Under the terms and provisions of the policy it is 
provided that the payment of weekly premiums is a 
condition precedent to the liability of the company; 
that if more than four weekly premiums become over¬ 
due the policy is rendered null and void. (R. 14) Here 
the uncontradicted evidence discloses that the policy 
did lapse and become void for non-payment of pre¬ 
miums (R. 15); and it was revived or reinstated on An- 
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gust 13,1938, by the payment of all premiums 1 then in 
arrears. (R. 13) Upon the revival or reinstatement 
of the policy a new contract came into existence, mea¬ 
sured, however, by the terms of the old contract. Ir¬ 
respective of whether a new contract of insurance came 
into existence or not nevertheless the reinstatement or 
revival of the policy was subject to the conditions 
named in the policy itself. The insured was entitled to 
interpose a defense to the policy based upon a violation 
of the terms and conditions of the policy itself. 

2 . 

The policy was revived or reinstated subject, among 
ether things, to the “forfeiture provision” contained 
therein. Under the “forfeiture provision” the policy 
was valid from the moment that it was revived or rein¬ 
stated. The “forfeiture provision” amounts, however, 
to a condition subsequent, establishment of which 
makes- the policy voidable by the insurer. Inasmuch 
as there was a clear violation of this provision it is 
self-evident that the insurer’s liability herein is limited 
to the return of the premiums paid. The premiums 
were tendered to the beneficiary but were by her re¬ 
fused. 

3. 

Here the policy provides (R. 15) that it shall be void 
if any erasure or alteration be made thereon not au¬ 
thorized by the company. The undisputed evidence 
discloses that there was- an erasure or alteration made 
in the change of beneficiary endorsed thereon. (R. 13) 
It is without dispute that such erasure or alteration 
was not authorized by the company. In accordance 
with the very terms of the policy, therefore, it is void. 
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4. 

The undisputed evidence discloses that Appellant as 
the substituted beneficiary under the policy was not 
related by blood or marriage to the insured. (R. 12) 
While it does not appear whether the insured, or the 
Appellant as the substituted beneficiary under the 
policy took the policy out, it does appear that for a 
while the premiums on the policy were paid by the in¬ 
sured. However, just prior to the time that the in¬ 
sured was admitted to the hospital he advised Appel¬ 
lant that he no longer was able to keep up the pre-. 
miums on the policy and that if she wanted to keep it 

• in force she could pay the premiums and he would 
designate her as the substituted beneficiary. When 
the substance of the transaction is considered it is ap¬ 
parent that this was tantamount to the Appellant’s tak¬ 
ing out the policy on the life of the insured when she 
had no insurable interest. Then too, when the policy 

' lapsed and became void she revived or reinstated the 
same and paid all premiums paid thereon until the in¬ 
sured’s death. However viewed it is clear that the 
policy is a wagering contract and is void. 

ARGUMENT. 

' Terms and Provisions of Policy Revitalized When 
Policy was Revived or Reinstated; and Insurer 
can Interpose Defense Based on Violation Thereof. 

Under the terms and provisions of the policy it be¬ 
came lapsed and void, subject to the right to revive or 
reinstate the same, if more than four weekly premiums 
became overdue. (R. 14) It is without dispute that the 

• policy did lapse and become void because Appellant 
permitted the premiums on the policy to fall five weeks 
in arrears. (R. 13) .Johnson v. Capital City Benefit 
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Society, 61 App. D. C. 83; 57 F. (2d) 603. On August 
13, 1938, Appellant paid all premiums in arrears and 
there was duly noted a receipt for the same in Appel¬ 
lant's premium receipt book in the words, “Accepted 
for revival as per contract.” (R. 13) The policy with 
respect to revival or reinstatement provides that if it 
should lapse for non-payment of premiums it may be 
reinstated if not more than fifty-two premiums are due 
by the payment of all arrears and the presentation of 
evidence of insurability of the insured satisfactory to 
the insurer. (R. 14) The insurer waived any right to 
evidence of insurability of the insured, so the policy 
was effectively revived and reinstated on August 13, 
1938. This would seem to be without dispute, despite 
assertions made to the contrary by Appellant in her 
brief. 

However, the policy was revived or reinstated sub¬ 
ject to the terms and provisions of the policy itself. 
On page six of Appellant’s brief she admits that the 
incontestability clause began to run anew from the date 
of revival or reinstatement. In view of this admission 
it is difficult to perceive the position of Appellant, for 
it is obvious that the policy was revived and reinstated 
in accordance with all of the terms and provisions of 
the policy, which includes, of course, the incontesta¬ 
bility provision. While this court has never had occa¬ 
sion to pass directly on the effect of a revived or rein¬ 
stated policy, the better reason decisions would seem 
to hold that when a policy is reinstated or revived a 
new contract of insurance comes into existence em¬ 
bracing the terms of the original contract, but dating 
from the date of the reinstatement or revival. 

The leading case on this point is Pacific Mutual Life 
Ins. Co. v. Galbraith, 115 Tenn. 471; 91 S. W. 204, in 
which the court held that an incontestability clause 
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which provided that the policy should be indisputable 
after two years except for non-payment of premiums, 
became a part of a reinstatement after lapse, and that 
the new period of incontestability began to run from 
the date of reinstatement and not from the date of the 
policy. The opinion of the court is in part as follows: 

“When if is done then it Lecontes a new assur¬ 
ance,—a new contract.—as if the policy then was 
for the first time issued. If this be its nature, then 
it must operate in the future from the date of its 
reinstatement, and whatever might be its original 
date, or howsoever long it may have run, yet it 
1 would seem, by the force of necessary logic, to 
follow that the incontestable clause would begin its 
new life with the date of the new contract.” 

■ Also, in Teeter v. United Life Insurance Association, 
159 X. Y. 411, 54 N. E. 72, which was followed in Mc¬ 
Cormick v. Security Mutual Life Ins. Co., 220 X. Y. 447, 
116 X. E. 74, the plaintiff made application for a policy 
if life insurance on April 4, 1SS7. He made payment 
of premiums on the policy for a certain time and then 
permitted it to lapse. He thereafter made a payment 
on account of over-due premiums, which was retained 
by the company, who, however, sent him a health cer¬ 
tificate, advising him that it would reinstate the policy 
if he executed the required certificate. Plaintiff exe¬ 
cuted the certificate and returned it to the company, 
who thereupon reinstated him. In upholding the con¬ 
tention of the insurer that the retention of the over-due 
premiums was in recognition of the reinstated policy, 
the court said in part as follows: 

“Xor does the claim that it should be held that 
the policy never did lapse because the defendant 
received and has ever since retained the July 
assessment, seem to us 'well grounded. * # * By 
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this act (of signing and returning the certificate 
of health) he (Teeter) recognized the claim of the 
defendant that the policy had lapsed, and con¬ 
sented to the reinstatement of the policy and the 
retention of the assessment by the defendant on 
the basis of a reinstated policy. The retention of 
the assessment, therefore , was not under the old 
policy and in recognition of its continuance, but 
on the revived policy, which came into existence 
on the 29th day of August, 1889, by force of the 
provisions of the old contract, supplemented by 
Teeter’s act of signing and forwarding the health 
certificate and the defendant’s act in reinstating 
the insured on the books of the company. * * * And 
it seems to us after an examination of the contract 
that the defendant had two years after the rein¬ 
statement within which to investigate the condi¬ 
tion of Teeter’s health at the time of the making 
of the reinstatement certificate, and that after that 
time the policy again became indisputable.” (Ital¬ 
ics supplied) 

Again, in Equitable Life Assurance Society v. Mc- 
Elroy et al , 83 F. 631, the insured allowed his policy in 
the amount of $100,000.00 to lapse on or about January 
30, 1894. On May 8, 1894, he revived the policy in one- 
half of that amount. The court, in denying the con¬ 
tention of the insured that the revival was nothing 
more than his old policy reduced by fifty per cent, said 
in part as follows: 

‘‘Much stress is laid in the argument upon the 
fact that the policy in suit was called by the wit¬ 
nesses, and is, in effect, the old policy for $100,000 
reduced 50 per cent, and restored with a change of 
beneficiaries. * * * But the fact remains that it 
evidences a new contract of insurance, which did 
not exist between January 30, 1894, and May S, 
1894, and which could not be brought into exist¬ 
ence without a new agreement of the parties. The 
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question here is whether or not there is any evi¬ 
dence that such an agreement was made before 
June 28, 1894, and it is immaterial to that issue 
whether it was to be evidenced by a new policy or 
a restored policy. A new contract was essential 
to the insurance of the life of McElroy by either 
method.” (Italics supplied) 

• Then in State Life Insurance Co. v. Spencer, (C.C.A. 
5th) 62 F. (2d) 640, writ of certiorari denied in 289 
U. S. 746, 77 L. ed. 1492, it is said, 

“The reinstatement of the policy was in effect a 
new contract and the contestable period began 
to run anew * * (Italics supplied) 

See also: Great Western Life Ins. Co. v. Suavely, 
(C.C.A. 9th) 206 F. 20, 

Northwestern Mutual Life Ins. Co. v. Pickering. 
(C.C.A. 5th) 293 F. 496, 

Writ of Certiorari denied in 263 U. S. 720, 68 
L. ed. 524, 

New York Life Ins. Co. v. Seymour, (C.C.A. 6th, 
45 F. (2d) 47, 

Columbian National Life Ins. Co. v. Industrial 
Trust Co., 53 R. I. 334, 166 A. 809, 

Franklin Life his. Co. v. Jones, 169 Miss. 91, 
152 S. 285, 

Ward v. New York Life Ins. Co., 129 S. C. 121, 
123 S. E. 820, 

Reidy v. John Hancock Life Ins. Co., 245 Mass. 
373, 139 N. E. 538. 

This would also seem to be the rule laid down bv this 
Court. In Metropolitan Life Insurance Co. v. Burch, 
39 App. D. C. 397, this Court, in holding that the pro¬ 
vision of the Code requiring that the application shall 


be attached to the policy, applied to an application for 
the renewal of a lapsed policy as well as to the applica¬ 
tion for the original policy, said in part as follows: 

“The purpose of the provision is that the in¬ 
sured shall be furnished with a copy of the appli¬ 
cation, upon the representations in which the va¬ 
lidity of the policy and its binding force may be 
made to depend. The rule of public policy, de¬ 
fined, applies with equal force to an application 
which renews the original policy, and amounts to 
a new contract of insurance embracing the terms 
of the original , but dating from the time of the 
renewal. The effect of the new contract, evidenced 
by the terms of the original one and the renewal 
application is dependent upon the truthfulness of 
the representations made in the renewal applica¬ 
tion.” (Italics supplied) 

In some of the decisions the same conclusion is 
reached, although the rule has been stated in a some¬ 
what different form, namely, that reinstatement of a 
lapsed policy as authorized therein does not constitute 
a new contract but renews the original contract in full, 
including the incontestability clause, which starts run¬ 
ning anew with the reinstatement. This would seem 
to be the rule announced in Mutual Life his. Co. v. 
Dreeben. 20 P. (2d) 394, which case is cited by Appel¬ 
lant; and also the rule laid down in Mutual Benefit 
Health Association v. Badcliff. 175 S. E. S70 (Va.). 

In Mutual Life Ins. Co. v. Dreeben, supra, the court, 
in sustaining the right of the insurer to institute a suit 
for cancellation of the policy for fraud within a two 
year period following the reinstatement of the policy, 
said in part as follows: 

“It seems to me that a more substantial rule 
would be to give effect to all the provisions of the 
contract between the parties, because there is the 
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same underlying reason for incontestability as to 
' the representations for reinstatement that there 
is for representations as to the original con¬ 
tract. * * * 

“* * * While the position is not in all degrees 
satisfactory, it is more satisfactory, I think, if 
i incontestability is read into all representations 
that the insured makes to the insurer, whether 
i those representations be with reference to a rein¬ 
statement or with reference to the original repre¬ 
sentations that were made when the contract was 
issued. 

“This position makes the two years begin to run 

as to reinstatement representations when they 

were made. Two rears after reinstatement their 

•> 

falseness may not be advantaged by the company. 
This reading gives the company ample time to 
make investigation as to what the insured repre¬ 
sented. It also gives a settled value to the policy. 
This reading lends the original stability to the 
! contract. * * *” (Italics supplied) 

Also, in Mutual Benefit Health <& Accident Associa¬ 
tion v. Radcliff , supra, the insurer issued a policy to 
plaintiff on May 1, 1929, which was permitted to lapse 
in 1930 for non-payment of premiums. On April 6, 
1931, a new application was made for insurance and 
the insurer issued another policy to plaintiff, which 
contained the same terms and provisions as the original 
policy. In holding that there was no distinction be¬ 
tween the reinstatement of an old policy and an en¬ 
tirely new policy, the court said in part as follows: 

“We think that the new policy was, as plaintiff 
claims, hut a reinstatement of the old; but whether 
it be that or an entirely new contract cannot affect 
the results. The reinstatement was subject to con- 
! ditions named in the policy delivered. One rein¬ 
stated looks to the future. Such rights as might 
have ripened while suspended are lost to the "in- 
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sured. It cannot in reason be contended that this 
second policy promised to pay indemnity for known 
disabilities then existing.” (Italics supplied) 

It would seem manifest from the foregoing decisions 
that by the majority rule which obtains in this country 
a new contract of insurance came into existence when 
the policy was revived or reinstated on August 13,1938. 
True enough the new contract is measured by the terms 
of the old contract, as was said by this court in Metro¬ 
politan Life Ins. Co. v. Burch but it dates from the 
time of the renewal. Inasmuch as Appellant concedes 
in her brief, as already pointed out, that the incon¬ 
testability clause begins to run anew from the date of 
revival or reinstatement of the policy it would seem 
self evident that the insurer can successfully interpose 
a defense to the policy for a violation of any of the 
terms and provisions of the policy. This right obtains 
irrespective of whether the contract is a new contract 
of insurance embracing the terms of the original, or 
merelv a reinstatement of the original. This neces- 
sarily follows because the revival or reinstatement was 
subject to the terms and provisions in the policy. 

There was a Clear Violation of the “Forfeiture Provi¬ 
sion,” Which Limits Appellee’s Liability to Return 
of the Premiums. 

The primary defense interposed by Appellee to the 
policy at the trial of this cause was that there was a 
violation of the “forfeiture provision” of the policy. 
As we have demonstrated, the “forfeiture provision” 
was revitalized or took fresh effect when the policy it¬ 
self was revived or reinstated on August 13,1938. The 
“forfeiture provision” provides in substance that no 
liability is assumed by the Appellee prior to the date 
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of the policy, nor if within two years preceding such 
date the insured has been a patient at or an inmate of 
any institution for the treatment of physical or mental 
disease, or has been attended by a physician, unless it 
shall be shown bv the insured or anv claimant that no 

•> i 

such institutional or medical treatment or attention 
was for a serious disease, injury, or physical condition. 

It is without dispute that at the time that the policy 
was revived or reinstated on August 13, 1938, the in¬ 
sured was in the hospital; that he had been in the hos¬ 
pital since January 28, 1938; and that he was treated 
for pulmonary tuberculosis and syphilis while in the 
hospital, which resulted in his death on January 10, 
1939. (H. 12, 16) Obviously, no evidence was offered 
by Appellant to show that the insured was not being 
treated for a serious disease during the period from 
January 28, 1938 to August 13, 1938, nor could such 
evidence be offered. There was, therefore, a clear vio¬ 
lation of the “forfeiture provision” and under the 
circumstances Appellee was entitled to a directed ver¬ 
dict. 

Here the policy was valid from the time it was re¬ 
vived or reinstated, even though it contains the “forfei¬ 
ture provision”. The “forfeiture provision” amounts 
to a condition subsequent, establishment of which ren¬ 
ders the policy voidable by the company upon the re¬ 
turn of all premiums paid unless there is an endorse¬ 
ment on the policy waiving the condition. (R. 15) The 
policy contains no such endorsement. (R. 15) Appellee 
also tendered to Appellant all premiums which had 
been received by it on account of said policy, which 
tender was by her refused. (R. 13, 14) In McDermott 
v. Metropolitan Life Ins. Co.. 8 N. Y. S. (2d) 896, the 
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court, in construing the forfeiture provision of a policy 
of similar import to the one involved in this case, said 
in part as follows: 

“The ‘sound health provision’ clause construed 
in Flynn v. Metropolitan Ins. Co., 252 Aff. Div. 78, 
297 N. V. S. 349 * * * and other cases, has been 
replaced bij a new clause which we are called upon 
to construe. As the parties intended the policy 
should be effective when issued the burden still 
remains, in accordance with the rule referred to 
in the Flynn Case, upon the insurer to show the 
breach of the condition in the clause to avail itself 
of the remedy therein reserved. 

“In our opinion, under the new clause if the in¬ 
surer shows attendance by a physician, or other 
breach of condition, and no reference to the condi¬ 
tion by endorsement in the policy it establishes 
prima facie breach of the policy condition. The 
new agreement then requires the claimant to show 
that the treatment or attention rendered by the 
physician was not for a serious disease, injury, 
physical or mental condition. If the claimant 
gives competent evidence in support of this re¬ 
quirement then an issue of fact as to serious dis¬ 
ease is presented. As there is no condition prece¬ 
dent claimed and a violation which voided the 
policy, but a condition establishment of which 
would render the policy voidable by the company, 
the burden of proof remains upon the insurer to 
establish its defense. Here the claimant gave no 
proof that the ailment for which the insured was 
treated was not a serious disease or condition, and 
defendant was entitled to a direction of verdict on 
its motion.” 

Appellant does not in any wise attack the validity of 
the “forfeiture provision” of the policy. There would 
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seem, therefore, to be no issue on this point. 'While its 
validity has never been directly passed upon by this 
Court it has been construed and upheld in other juris¬ 
dictions. In Doris, Athn’r. v. The Metropolitan Life 
Insurance Co., No. 17086, decided on May 29, 1939, by 
the Court of Appeals of Ohio, and reported in 2 Life 
Cases 166, the Court in construing the identical provi¬ 
sion in question said in part as follows: 

“Medical attendance within two years prior to 
the date of issue of the policy having been shown 
by the defendant (insurance company) it rested. 
In order to recover under the terms of the con¬ 
tract it then was incumbent upon the plaintiff to 
show that such medical treatment or attention was 
not for a serious disease. 

“This plaintiff (beneficiary) did not do. Instead 
plaintiff moved for a judgment and the trial court, 
erroneously refusing to consider and completely 
ignoring the terms of the contract, granted plain¬ 
tiff's motion. 

#######•* 

“On consideration whereof the Court certifies 
that in its opinion substantial justice has not been 
done the party complaining, as shown by the record 
of the proceedings and judgment under review, and 
the judgment of the Municipal Court is reversed 
for the reason that the burden of showing that de¬ 
cedent was not treated for a ‘serious disease’ rest 
upon the plaintiff under the terms of the insurance 
contract, and the Court erred in rendering judg¬ 
ment for plaintiff on motion.” 

See also: Sheets v. Metropolitan Life Insurance 
Co., 298 Ill. App. 631: 19 X. E. (2d) 233, 

Thomas v. Metropolitan Life Insurance Co., 200 
A. 210 (Superior Ct. of Pa.) 
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Policy Void Because of Unauthorized Erasure or 
Alteration Therein. 

Much is said in Appellant’s brief with respect to 
whether or not there is a material alteration of the 
policy within the meaning of Title 5, Sec. 217m, 1929 
D. C. Code. This section of the Code merely relates to 
the falsity of a statement in the application for a policy. 
It has no bearing upon any of the issues here involved. 
One of the terms and provisions of the policy is that it 
shall be void if any erasure or alteration be made 
thereon not authorized by the company. (R. 15) This 
provision of the policy is clear and unambiguous. It 
admits of only one interpretation. It is binding upon 
the beneficiary. 

Hamburg-Bremen Ins. Co. v. Lewis, 4 App. D. C. 
66 , 

Mitchell v. Insurance Co., 16 App. D. C. 241, 

Leonard v. Northwestern National Ins. Co., 53 
App. D. C. 343, 

Imperial Fire Insurance Co .v. Coos County, 
151 U. S. 452, 463; 38 L. ed. 231, 

Lumber Underwriters v. Rife, 237 U. S. 605; 
59 L. ed. 1140. 

According to the uncontradicted evidence there was 
an erasure or alteration made on the policy in that the 
word “wife” was stricken through and the word 
“friend” inserted immediately above it. When the 
policy was delivered to Appellant the endorsement 
showed her as “wife” of the insured. The erasure or 
alteration on the policy changing the word “wife” in 
the endorsement to “friend” was not on the policy 
when it was delivered to Appellant. No one in the 
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Appellee's company ever authorized or directed the 
erasure or alteration to be made. The handwriting 
effecting the change was not that of any executive 
officer of the Appellee. (R. 16) In view of these indis¬ 
putable facts it becomes manifest that in accordance 
with the very terms and provisions of the policy it is 
void because of this unauthorized erasure or alteration. 

Policy Void Because of Lack of Insurable Interest 

in Appellant. 

1 The record shows that there was no close tie by blood 
or marriage between the insured and Appellant. (R. 
12) While the change of beneficiary from that of in¬ 
sured’s children to Appellant was effected by Appellee 
in reliance upon the executed change of beneficiary 
form wherein it is recited that Appellant was the com- 
'inon law wife of the insured, Appellant testified at the 
trial that she was not the common law wife of the in¬ 
sured but was merely his friend. (R. 12, 15, 16) The 
record does not disclose whether or not Appellant ap¬ 
plied for the policy or whether it was applied for by 
the insured. (R. 12-16) The insured did, however, 
'make payments on account of the policy from its date 
of issue on August 9, 1937, until on or about January 
28,1938. It may well be, therefore, that the insured did 
apply for the policy himself. 

However, shortly prior to the time that he went to 
the hospital on January 28, 1938, he turned the policy 
over to Appellant and told her that he would not be 
able to keep up the policy any longer and that she could 
pay the premiums if she wanted to keep the policy in 
force and he would change the beneficiary to her. (R. 
12) In other words the insured recognized that he 
would no longer be able to keep the policy up because 
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he was going to the hospital to be treated for a fatal 
disease. But for the fact that change of beneficiary 
was made to Appellant, after which she made payment 
of premiums, the policy would have lapsed and become 
void. Looking at the substance of the transaction it 
is apparent that the action of the Appellant was tanta¬ 
mount to taking out an original policy herself and un¬ 
less she can show that she had an insurable interest the 
policy is a mere wagering contract and consequently 
void. In any event there came a time when the policy 
lapsed and became void for non-payment of premiums. 
(R. 13, 14) It was revived or reinstated at the in¬ 
stance and request of Appellant. (R. 13) The sole 
purpose of Appellant in effecting the revival or rein¬ 
statement of the policy was to place a wager upon the 
duration of her friend’s life. 

In order to support an insurable interest within the 
meaning of the rule as laid down bv the Courts one 
must be justified in the expectation of advantage or 
benefit from the continuance of the life of the insured, 
so that the purpose of the party effecting insurance is 
to secure that advantage and not merely to place a 
wager upon the duration of human relationship. The 
policy under the circumstances of the case would seem 
to be clearly void. In the recent case of Carter v. 
Continental Life Ins. Co., No. 7516, and decided by this 
court on November 4,1940, it is said in part as follows: 

“There is substantial evidence to show that ap¬ 
pellant actually procured the policy, paid the pre¬ 
miums, and was the real contracting party. * * • 
Consequently, it was necessary that appellant 
should show an insurable interest in the life of 
the insured * * # . The decisions go on the ground 
that there must be a reasonable pecuniary interest, 
a close tie by blood, or marriage, justifying the 
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expectation of benefit or advantage from the con¬ 
tinued life of the insured. Unless this exists, the 
policy is a contract of wager and for the purpose 
of speculating on the hazard of a life in which the 
beneficiary has no interest.” 

' Counsel for Appellant state in connection with this 
proposition that they have been able to find only one 
case which is in point, namely, the case of Amott v. 
Prudential Ins. Co., 17 N. Y. S. 710. In view of the 
fact that it is relatively brief the entire reported opin¬ 
ion of the court in that case is set forth as follows: 

“On the 22d of August, one Alexander Robert¬ 
son took out a policy of insurance upon his life 
for the sum of $86. The policy provided that, if 
the insured died after six months and before one 
year from the date of the policy, only half the 
amount was to be paid. The assured did die on 
the 11th of August, 1888, so that $43 only was pay¬ 
able upon the policy to those entitled to receive 
that amount. The premiums were all paid up to 
the time of the death of Robertson. On the 9th of 
August, 1888, weekly payment of 10 cents a week 
for 10 weeks was in arrears, but on that day the 
company received the back payments from the 
plaintiff. No issue was taken as to the death of 
Robertson, or of the proof of the same. The com¬ 
plaint averred the death of Robertson, and the ful¬ 
fillment of all conditions of the policy ivhereby 
the loss became payable. The defendant pleaded 
only lapse; and that plaintiff could not sue. The 
death was proven at the trial as alleged. The only 
question remaining, therefore, is as to the plain¬ 
tiff's capacity to sue. The decedent boarded with 
the plaintiff. The case does not show the charter 
or by-laws of the company. The plaintiff insured 
the life of Robertson, and he gave her a paper 
addressed to the company, defendant, to pay her 
the loss. This request and designation of bene- 
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ficiary was written, evidently, on a paper fur¬ 
nished by the company. This form provided that 
the designation of the beneficiary should not be 
returned to the home office in Newark, N. J., but 
sent by the agent who received it to the person 
who held the policy. The agent collected the pre¬ 
miums of the plaintiff under the policy and desig¬ 
nation of beneficiary, and it is satisfactory evi¬ 
dence that all things were complied with to permit 
the beneficiary (plaintiff) to reap the fruits of her 
payments to the defendant.” (Italics supplied) 

In that case the only question was whether the plain¬ 
tiff had been properly designated as beneficiary so as 
to entitle her to sue on the policy in question. No 
question of insurable interest was involved. No ques¬ 
tion of revival of a policy was involved, or more spe¬ 
cifically, the violation of any provision of the policy 
following revival or reinstatement. The case, there¬ 
fore, not only is readily distinguishable but really has 
no bearing on any issue here involved. 

No Question of Forfeiture or Estoppel Involved. 

Counsel for Appellant devote a considerable part of 
their brief in discussing the question of an estoppel. 
Their position would seem to be that by virtue of Ap¬ 
pellee’s repeated affirmative acts in sending its collec¬ 
tor to Appellant’s house and collecting premiums after 
the policy became lapsed and void that it has estopped 
itself from claiming the policy was not in full force and 
effect on January 10,1939, when the insured died. Ap¬ 
parently they contend that this is particularly true in 
view of the fact that Appellee was put on notice as to 
the insured’s being in the hospital at the time that the 
change of beneficiary was effected and also had actual 
knowledge of Appellant’s designation as the new bene- 
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ficiary. The facts and circumstances surrounding the 
substitution of Appellant as beneficiary in the policy 
has already been fully discussed. The lower court ap¬ 
parently found that under the circumstances of the 
case Appellee had no knowledge of the fact that the 
insured was in the hospital or was not in sound health 
either at the time that the change of beneficiary was 
effected or at the time that the policy was revived and 
Reinstated. Its findings in this respect, under the rule 
which is well established by this court are, therefore, 
unassailable. 

Appellant attempts to either impute the alleged 
knowledge of Appellee’s agents with respect to the 
insured’s health to Appellee, or else rely upon a waiver 
by Appellee’s agent. This is not permissible. The 
policy itself provides that no provision or condition of 
the policy can be waived or modified in any case ex¬ 
cept by indorsement thereon signed by the president 
or the secretary of the insurer. (R. 15) It also pro¬ 
vides that the insurer’s representatives have no power 
1 to waive or modify any of the terms of the policy, or to 
bind the insurer by making any promise not contained 
in the policy itself. There was a definite limitation 
therefore upon the authority of any of the insurer’s 
agents. Appellant was well aware of this limitation 
1 upon the authority of the insurer’s agents at the time 
that the change of beneficiary was effected and also at 
the time that the policy was revived and reinstated be¬ 
cause she had the policy in her possession. (R. 12) 

In Druckenmiller v. Prudential Ins. Co ., 45 App. 
D. C. 228, this court, in passing upon the validity of a 
i provision in the policy limiting the power and author¬ 
ity of the insurer’s agents, said in part as follows: 

“* * # Having the policy in possession, with the 
stipulation in it, the plaintiff is bound by the no- 
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tice of the limitation upon the power of agents 
to make representations, and so forth, binding 
upon the company. 

“The binding effect of such clause of a policy 
is well settled. Aetna L. Ins. Co. v. Moore, 231 
U. S. 543-559, 58 L. ed. 356-366, 34 Sup. Ct. Rep. 
186; Prudential L. Ins. Co. v. Moore, 231 IT. S. 560- 
567, 58 L. ed. 367-372, 34 Sup. Ct. Rep. 191.” 

See also: 

Silverman v. New York Life Ins. Co ., 65 App. 
D. C. 29; 79 Fed. (2d) 154. 

Again in FLamburg-B remen Fire Insurance Com¬ 
pany v. Lewis , 4 App. D. C. 66, 88 this court in holding 
that knowledge of an agent of an insurer cannot be 
imputed to the insurer if its agent be guilty of a fraud, 
and the assured knowingly aids the agent and its per¬ 
petration, said in part as follows: 

“* * * the principle is settled, that if the 
agent be guilty of fraud upon the insurers, and the 
assured knowingly aids in its perpetration, or, by 
neglecting to read the application or the policy, 
suffers it to be perpetrated, he is guilty of par¬ 
ticipating in the fraud, and must suffer the conse¬ 
quences. * * # Insuring the building as ‘occupied 
as a dwelling,’ was a warranty that the building 
was so occupied, though not that it should remain 
so in the future, except as it may be affected by 
express conditions. * * * And the plaintiff, know¬ 
ing the falsity of the affirmation in the policy, can¬ 
not avoid the legal effect of such falsity, by show¬ 
ing that Gorman, the solicitor, must have had 
knowledge of the fact that the building was not 
occupied.” 

In support of her contention that there is an estoppel 
in this case by virtue of the conduct of the insurer, 




reliance is made by Appellant upon the cases of Na¬ 
tional Benefit Association v. Elsie, 35 App. D. C. 294, 
and Eureka Life Insurance Company v. Hawkins, 39 
App. D. C. 329. An examination of these prior deci¬ 
sions of this court rcadilv discloses that neither has 
any bearing upon the issues here involved. In Na¬ 
tional Benefit Association v. Elsie , supra, the policy 
became lapsed for non-payment of premiums and when 
payment of the overdue payments was made an uncon¬ 
ditional receipt was entered in the premium receipt 
book. The officers of the insurer testified at the trial 
that when a member was suspended, the policy was 
lapsed, but in such cases the practice was to give a 
revival or conditional receipt, and that course ought to 
have been pursued, instead of entering the payments 
on the receipt book. The opinion of the Court is in 
part as follows: 

“It had the right to reinstate without examina¬ 
tion, in its discretion, and must have known that 
the collector, whoever he was, had waived it by 
executing the unconditional receipt in the book, 
instead of issuing the special conditional receipt, 
according to the ordinary practice. Such a receipt 
would have informed the insured, and put him 
upon action for reinstatement. Having permitted 
these and the earlier payments to be made, and 
accepted the money without question or condition, 
the insured and the beneficiary, apparently ignor¬ 
ant persons, were led to believe that he had never 
been actually suspended, and that the policy was 
in force. The association ought, therefore, to be 
and is estopped, after the death of the insured, to 
say that the policy had been forfeited before these 
payments were accepted and received by it.” 
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Also, in Eureka Life Insurance Company v. Hawkins, 
supra, the court held that where the insurer, shall for 
seven months after a policy of life insurance had 
lapsed, according to its terms, by reason of the non¬ 
payment of premiums for more than four weeks, con¬ 
tinues, with full knowledge of that fact, to send its col¬ 
lector to solicit and receive payment of premiums, was 
estopped from claiming a forfeiture. This court said 
in part as follows: 

“The company, after premiums w^ere more than 
four weeks in arrears and with full knowledge of 
that fact, sent its agent to make further collections 
of premiums. * * * 

“The demand, collection, and retention by the 
company of premiums after, under the strict letter 
of the policy, it had lapsed, and the demand, re¬ 
ceipt, and retention of a premium after all ar¬ 
rearages had been collected, and without insisting 
upon a certificate of health, ought and does estop 
the company from now contending for a forfei¬ 
ture. * * *” 

Both of these cases are readily distinguishable on 
their facts in that in each of them the company’s de¬ 
fense was based upon a forfeiture, namely, that the 
policy had lapsed and become void for non-payment 
of premiums. No such defense is interposed in this 
case. As shown by the testimony of Appellant her¬ 
self, the policy lapsed and became void for non-pay¬ 
ment of premiums. (R. 13) It was revived or rein¬ 
stated on August 13, 1938, which precludes the insurer 
from claiming a forfeiture. The question, therefore, 
could not and does not arise. 
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Appellant’s Remaining Citations. 

All of the remaining cases relied upon by Appellant 
have been carefully considered and reviewed. Without 
unnecessarily encumbering the record by a specific 
reference to each of them suffice it to say that they do 
not support the contention of Appellant. 

CONCLUSION. 

From the foregoing it will be observed that counsel 
for the parties herein are not in agreement as to the 
issues involved. The first issue put by Appellant is 
whether there was a valid revival or reinstatement of 
the policy on August 13, 1938. Appellee concedes that 
there was and has never taken any position to the 
contrary. Appellant’s second alleged issue is whether 
there was a material alteration of the policy within 
1 the meaning of Title 5, Sec. 217M, 1929 D. C. Code. In 
reality this is not an issue at all because as is pointed 
out herein the question is not whether there was a 
material alteration in the application, but whether or 
not there was an unauthorized erasure or unauthorized 
alteration in the policy. The third issue put by Ap¬ 
pellant is whether or not the insurer is estopped to 
declare a forfeiture of the policy because of non-pay¬ 
ment of premiums. No such contention has ever been 
1 made by Appellee, for while the policy did lapse and 
1 become void, nevertheless, it was effectively revived 
or reinstated which precludes the insurer from claim¬ 
ing a forfeiture. 

Appellee’s position is that after the policy lapsed 
and became void it was effectively revived or rein¬ 
stated on August 13, 1938, subject however, to the 
terms and provisions of the policy itself; that upon 
revival or reinstatement the terms and provisions of 
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the policy took fresh effect or were revitalized; and 
that there was a clear violation of the terms and pro¬ 
visions of the policy, namely, a violation of the “for¬ 
feiture provision” and a violation of the provision 
prohibiting unauthorized erasures or alterations in 
the policy. Lastly, Appellee contends that the policy 
is a mere wagering contract and consequently is void. 
For all of the foregoing reasons the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

James M. Earnest, 

Attorneys for Defendant in Error. 

Gardiner, Earnest & Gardiner, 

Of Counsel. 



